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ISSUES PRESENTED

1. Does jurisdiction lie in Vermont over Claimant’'degjed February 2, 2012 work
injury?
2. If yes, should the Commissioner decline to exergisgsdiction in Vermont under

principles of comity and/diorum non convenief?s

EXHIBITS :

Claimant’s Exhibit 1: New Hampshire Department abbr, Employer’s First Report of
Occupational Injury or Disease, February 3, 2012

Claimant’s Exhibit 2: Accident Report (Baybutt Comstion Managers), February 3,
2012

Claimant’s Exhibit 3: Employee’s Assented-To MottonContinue November 1, 2013

Pre-Hearing Conference Date, related correspondamt&lew
Hampshire Department of Labor Appeals fax notifmat October
22,2013



Defendant Hartford’s Exhibit A:
State of New Hampshire, 2011 and 2012 Annual Repor
Corporate Division filed documents, Baybutt Constian Corp.
Defendant Hartford’s Exhibit B:
Employers’ Workers’ Compensation Insurance Cowerag
Verification (Vermont), Baybutt Construction Corp.
Defendant Hartford’s Exhibit C:
Agreement between Baybutt Construction Manageislael
Letourneau Drywall, LLC, November 23, 2010 (pags# 13)
Defendant Hartford’s Exhibit D:
State of New Hampshire, Corporate Division filextdments,
2011 and 2014 Annual Reports, Joel Letourneau DtyiaaC
Defendant Hartford’s Exhibit E:
Employers’ Workers’ Compensation Insurance Cowerag
Verification (New Hampshire and Vermont), Joel Letteau
Drywall, LLC
Defendant Hartford’s Exhibit F:
State of New Hampshire, Corporate Division filextdments,
2011 Annual Report, NWS Northern Wall Systems, LLC
Defendant Hartford’s Exhibit G:
Brattleboro Memorial Hospital discharge summag/0a/2012
Defendant Hartford’s Exhibit H:
Lowell General Hospital operative note, 2/23/12
Defendant Hartford’s Exhibit I
New Hampshire Department of Labor, Hearing OffiDecision,
Fernando Flores Diaz v. Aurelio Alcala Infanteéase No. 70681,
June 21, 2012
Defendant Hartford’s Exhibit J:
New Hampshire Department of Labor, Hearing OffiDecision,
Fernando Flores Diaz v. Ricardo Lazo/Joel Letoumnea
Drywall/NWS Northern Wall SystentSase No. 72063, April 11,
2013
Defendant Hartford’s Exhibit K:
Operative report, 08/23/2012
Defendant Hartford’s Exhibit L:
Correspondence from State of New Hampshire Congpiems
Appeals Board, April 22, 2013; deposition of Riaatdazo,
January 24, 2014 (excerpted portions); depositidreonando
Flores-Diaz, January 9, 2014 (excerpted portions)



Defendant Travelers’ Exhibit A:
Deposition of Fernando Flores-Diaz, January 94201
Defendant Travelers’ Exhibit B:
State of New Hampshire, Corporate Division filextdments, Joel
Letourneau Drywall, LLC
Defendant Travelers’ Exhibit C:
State of New Hampshire, Corporate Division filextdments,
NWS Northern Wall Systems, LLC
Defendant Travelers’ Exhibit D:
Agreement between Baybutt Construction Manageislael
Letourneau Drywall, LLC, November 23, 2010 (pageis3lof 13)
Defendant Travelers’ Exhibit E:
Deposition of Ricardo Lazo, January 24, 2014
Defendant Travelers’ Exhibit F:
New Hampshire Department of Labor, Hearing OffiDecision,
Fernando Flores Diaz v. Aurelio Alcala Infanteéase No. 70681,
June 21, 2012
Defendant Travelers’ Exhibit G:
Employee’s Notice of Appeal, New Hampshire Dept.abor,
Case No. 72063, April 17, 2013
Defendant Travelers’ Exhibit H:
New Hampshire Department of Labor, Hearing Offibecision,
Fernando Flores Diaz v. Ricardo Lazo/Joel Letoumnea
Drywall/NWS Northern Wall SystentSase No. 72063, April 11,
2013

FINDINGS OF FACT :

Considering the evidence in the light most favagabl Claimant as the non-moving pagge,
e.g., State v. Delang$57 Vt. 247, 252 (1991), | find the following:

1. At all times relevant to this claim, Baybutt Consttion Corporation (“Baybutt”) was the
general contractor for the redevelopment of thetEaoro Food Coop plaza (the
“Brattleboro project”), located in Brattleboro, \\eont. Defendant Travelers’ Exhibit.D

2. Baybutt is a New Hampshire corporation with a ppreplace of business in Keene,
New Hampshire. At all times relevant to this claBaybutt maintained workers’
compensation insurance covering its operationseamnt. Defendant Hartford’s
Exhibit B.



Pursuant to an agreement executed in November Baibutt subcontracted certain
drywall work on the Brattleboro project to Joel datneau Drywall, LLC. According to
Article 5 of the agreement, prior to commencing kvbetourneau was obligated to
furnish Baybutt with suitable certificates indicggiworkers’ compensation insurance
coverage, for both itself and for any further suiicactors, in accordance with Vermont
law. Pursuant to Article 6.4 of the agreementplueteau was prohibited from further
subcontracting the whole or portions of its subraxttwithout Baybutt's written consent.
Defendant Travelers’ Exhibit D

Joel Letourneau Drywall, LLC (“Letourneau”) is awélampshire limited liability
company with a principal office in Surry, New Harhpe. At all times relevant to this
claim, Letourneau maintained workers’ compensatisnrance covering its operations
in New Hampshire, but not in Vermoniefendant Hartford’s Exhibit E.

At some point, Letourneau subcontracted certaiwadiywork on the Brattleboro project
to NWS Northern Wall Systems, LLC (“NWS”). At diimes relevant to this claim,
NWS was a New Hampshire limited liability companighna principal office in
Dunbarton, New HampshirdDefendant Hartford’s Exhibit FNWS maintained
workers’ compensation insurance covering its opanatin New Hampshire, but not in
Vermont. Defendant Hartford’s Exhibit at p. 2.

Dwayne Wallace is an owner of NW&azo deposition at 26:3 (Defendant Travelers’
Exhibit E).

At all times relevant to this claim, Claimant’s iew, Ricardo Lazo, has resided in
Nashua, New Hampshird.azo deposition at 7:3-8.

Mr. Lazo is a drywall/sheetrock labordrazo deposition at 29:17-21Prior to the
Brattleboro project, he had worked for NWS on aijpRochester, New Hampshire.
Initially he had come to work on that job as pdra@rew headed by one Luis Martinez.
Lazo deposition at 26:25-27:1-Bubsequently, Mr. Wallace’s partner, Tim, became
dissatisfied with the quality of Mr. Martinez’ wodand discharged him. Tim was willing
to retain Mr. Lazo and another co-worker on thelRater job, however, provided that
Mr. Lazo procured a certificate verifying workec&mpensation insurance coverage.
Lazo deposition at 32:12-21

Rather than pay for and procure insurance covdragself, Mr. Lazo telephoned his
brother-in-law, who also works in the drywall/canstion business, “to see if he had an
insurance that we could borrow to submit to [Mr.I\@e] . . . .” Lazo deposition at
33:21-25. The brother-in-law conveyed Mr. Lazo’s requesa t@lative, Aurelio Infante,
a drywall taper. Subsequently, Mr. Infante faxembpy of his insurance certificate to
Mr. Wallace. Lazo deposition at 33:25-34:2.
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Mr. Lazo and his co-worker remained on the Rochlgsbeuntil its completion
approximately a week and a half lat&azo deposition at 30:19-21Shortly thereafter,
Mr. Lazo met Mr. Wallace at a McDonald’s parking ilo Manchester, New Hampshire,
where Mr. Wallace delivered a check, drawn on an9\&@count and made payable to
Mr. Infante, for the compensation due Mr. Lazo aigdco-worker on the Rochester job.
Lazo deposition at 30:5-11, 32:1-5, 36:148lr. Lazo delivered the check to Mr. Infante
at his home in Nashua; after cashing it, Mr. Inéargtained 15 or 20 percent for himself
and gave the rest to Mr. Lazo to be distributedvben himself and his co-workeLazo
deposition at 36:7-14, 37:23-38:5, 38:24-39:14.

Upon completing the Rochester job, on or aboutdgn80, 2012 Mr. Lazo and his
brother, Carlos Lazo, began working with Mr. Walaccrew at the Brattleboro project.
Lazo deposition at 27:1-4However, their first day on the project was abdrtbecause
they had not brought step ladders with them angktbee were unable to accomplish the
ceiling work Mr. Wallace wanted done. As they wieaving the jobsite, Mr. Wallace
requested that when they returned, they bring tweermen with them to fill out the
work crew. Lazo deposition at 44:17-25, 48:24-49:6, 87:14-20.

In order to locate additional workers to join Mrallce’s crew, from his home in
Nashua Mr. Lazo phoned an acquaintance, Miguel. Rifira Pifia was not working and
therefore agreed to join the creWazo deposition at 49:20Then Mr. Lazo called
Claimant, his uncle, “to see if he knew anybody thas not working.”Lazo deposition
at 50:1-4.

At all times relevant to this claim, Claimant hasided in Lowell, Massachusetts.
Flores-Diaz deposition at 7:1-4 (Defendant TraveldExhibit A). He is a native of
Mexico, with permanent resident status in the Whi¢ates. His formal education ended
in the 8" grade. He understands some English, but caneakspfluently. Flores-Diaz
deposition at 10:17-11:7, 14:25-15:5, 81:24-82:8.

Claimant’s prior work experience was as a mechanare recently he worked for a
cleaning company. He was laid off from that jol2010. When he received Mr. Lazo’s
telephone call he was collecting unemployment hene¢hese were due to expire within
the next week or soFlores-Diaz deposition at 10:8-16, 12:20-25, 1629-

Claimant received Mr. Lazo’s telephone call athosne in Lowell. He had no prior
sheetrock or drywall experience, and had never arkith his nephew before.
Nevertheless, upon learning that Mr. Lazo was seg&ilaborer to join Mr. Wallace’s
crew on the Brattleboro project, Claimant told hienwould do soFlores-Diaz
deposition at 26:7-27:4; Lazo deposition at 51:19-2
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Claimant and Mr. Lazo next discussed transportatamnd from the jobsite. Neither Mr.
Lazo nor his brother had a valid driver’s licens@zo deposition at 45:1-3, 47:22-24
Claimant’s ability to join Mr. Lazo on the Brattletn project was in no way conditioned
on his status as a legal driver, but becausedeadie was valid he agreed to assume
responsibility for driving the crew Mr. Lazo hadsambled to Brattleboro-lores-Diaz
deposition at 37:7-14.

At the time of his telephone conversation with Mazo, Claimant knew only that work
was available on the Brattleboro project. He ustbed that he would be working for

Mr. Lazo’s employer, though Mr. Lazo did not idéntvr. Wallace by name until the
following day, at the jobsiteLazo deposition at 53:10-1He did not know whether he
would be paid in cash or by checklores-Diaz deposition at 33:19-2He “imagined”
that the job would be for 40 hours per week, bdtrat know for how many weeks it was
likely to last. Flores-Diaz deposition at 35:25-36:Until he arrived on the jobsite and
met Mr. Wallace, he did not know what his job rasgbilities would be, or what specific
tasks he would be assignelores-Diaz deposition at 46:2-23.

Mr. Lazo as well understood that he was acting enWhllace’s behalf when he
telephoned Claimant in search of additional workansl that Mr. Wallace would be
Claimant’'s employerLazo deposition at 53:24-54:8.

Both Claimant and Mr. Lazo credibly testified that Claimant, securing work was a
more important consideration than salaRjores-Diaz deposition at 38:4-6; Lazo
deposition at 55:6-16 As the following exchange demonstrates, Clainsat@stimony
was somewhat ambiguous as to when he first camederstand what his salary would
be, whether at the time of his telephone conversatith Mr. Lazo or the following day,
after he arrived on the jobsite:

Q [by Attorney Mabey]: And you said that you weng to be paid $12
an hour?

A: That's what they told me.

Q: Is that what [Mr. Lazo] told you?

A: [Mr. Wallace] told [Mr. Lazo] who passed theders on.

Q: Your conversation on the phone was only with.[Mazo], right?

A: Yes.

Q: So [Mr. Lazo] told you that you would be pait®per hour?

A: Yes, there were more of us, workers.

That wasn’'t my question. [Mr. Lazo] told ydwat you would be paid
$12 an hour for this work in Brattleboro when yqolke with him on the
phone a week before your accident; correct?

A: Yes, that was the salary.

o
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Flores-Diaz deposition at 35:8-24n contrast, Mr. Lazo’s deposition testimony was
unambigious:

Q [by Attorney Mabey]: Okay. So when you had ttosiversation with
[Claimant], did you talk about how much the job Wbpay?

A: No that was the next — ah, the first morningewh- when we got there,
| think, ah, we were in front, waiting for [Mr. Wate] and his partner —
not Tim, some other kid he was working with, hisvooker and whatnot.
And he said that he was going to pay Carlos andifp@nt] twelve bucks
because he was going to use them as laborers.

Lazo deposition at 52:7-17Tonsidering the evidence in the light most favagdbl
Claimant as the non-moving party in the pendingiomst | accept Mr. Lazo’s testimony
on this point.

On the morning following his telephone conversatoth Mr. Lazo, on or about January
31, 2012 Claimant used his personal truck to dirie his home in Lowell to Nashua.
From there, he used a vehicle belonging to Mr. lsammther to drive himself, Mr. Lazo
and his brother, and Mr. Pifia to the jobsite intlB#horo. Lazo deposition at 56:9-58:7.
Upon arriving, Mr. Lazo introduced Claimant to Mvallace. At some point, he
informed Claimant that Mr. Wallace would be payhig $12.00 per hour for his work.
Lazo deposition at 55:6-12, 88:10-14; Flores-Diagpdsition at 102:9-12 Also at some
point, with Mr. Lazo acting as interpreter, Mr. Wale began assigning Claimant tasks
around the jobsiteFlores-Diaz deposition at 46:2-23.

Claimant did not complete a job application or dillt any paperwork upon his arrival at
the jobsite. He assumed that he would be givemapipeopriate forms to fill out by the
end of the weekFlores-Diaz deposition at 43:6-13

At some point during their first day on the job,.Mvallace engaged in a conversation
with Claimant, Mr. Lazo, Mr. Lazo’s brother and #mer worker. Mr. Wallace informed
the group that upon completing the Brattleboro gebhe was preparing to start another,
larger project in Manchester, New Hampshire, witieltexpected to last for as much as a
year. Mr. Lazo understood from that conversatiat the crew he had assembled —
himself, his brother, Mr. Pifia and Claimant — wolbédworking on the Manchester
project as well.Lazo deposition at 58:18-60:11; Flores-Diaz depositat 36:8-24

Joel Letourneau was also present at the Brattlgbaject worksite during the time that
Claimant and Mr. Lazo worked there. He spoke With Wallace throughout the day,
but did not issue orders or otherwise direct Clatisawork at any time Flores-Diaz
deposition at 109:21-25; Lazo deposition at 80:2014..



24,

25.

26.

27.

28.

29.

30.

Claimant worked on the Brattleboro project for thdays. On the third day, Thursday,
February 2, 2012, he was standing on some scaffpldi hold a piece of sheetrock in
place when the scaffolding shifted and he fellai@bant suffered various injuries as a
consequence of this accident, including a dislatkgf rotator cuff and a fractured left
heel. Flores-Diaz deposition at 51:8-18, 53:11-17; DefantHartford’s Exhibit G.

Following the accident, Claimant was transporteBrattleboro Memorial Hospital,
where he received initial medical treatment. Th#ez, he returned to Massachusetts,
where all subsequent care has been delivdrates-Diaz deposition at 67:3-23.

At the direction of a Baybutt employee, on the déigr Claimant’s accident Mr. Lazo
completed a New Hampshire First Report of InjuBlaimant’s Exhibit 1 Because he
was “using” Aurelio Infante’s workers’ compensatimsurance policy to cover his work
for Mr. Wallace, Mr. Lazo identified Aurelio Infamtas Claimant’'s employet.azo
deposition at 86:25-87:13, 96:10-97:4

Mr. Lazo did not work again for NWS after Claimanithjury. As noted above, he had
anticipated that upon completing the Brattlebormemnt he and the other members of his
crew, including Claimant, would be offered work the upcoming Manchester, New
Hampshire job.Lazo deposition at 58:18-60:1However, when he called to inquire,
Mr. Wallace responded, “I got no work for youazo deposition at 109:8-15.

Mr. Wallace paid Claimant, Mr. Pifia, Mr. Lazo and brother by way of a check drawn
off an NWS account and made payable to Mr. Infaidecause Mr. Infante was no
longer living at his Nashua residence (having agpmi#y returned to Mexico), Mr. Lazo
deposited the check into his own account. Whilgimgfor the check to clear, he paid
his brother, Mr. Pifia and Claimant their wagesajutis own funds. When the check
cleared, he reimbursed himselfazo deposition at 62:13-68:9; Flores-Diaz depa@siti

at 44:5-23.

The First Report of Injury in which Mr. Infante watentified as the employer was filed
with the New Hampshire Department of Labor on Ma¢cR012. On March 19, 2012
Mr. Infante’s workers’ compensation insurance eardenied the claim, on the grounds
that (a) no employer-employee relationship exiséed, (b) the policy did not cover
injuries occurring outside the state of New HampshSubsequently, on April 10, 2012
a second First Report of Injury was filed, this¢imaming Baybutt as the employer. On
April 27, 2012 Baybutt's workers’ compensation ireswce carrier denied the claim, on
the grounds that no employer-employee relationskigted.

Claimant appealed both denials to a hearing befm&ew Hampshire Department of
Labor. On June 21, 2012 the hearing officer deiteeth(a) that Claimant had failed to
prove that he was an employee of Mr. Infante atithe of his injury; and (b) that as the
general contractor on the project, Baybutt migtlttdmee obligated to pay benefits, but
only if Claimant “is able to determine who was #ub-contractor and then if that entity
does not have insurance or coverageefendant Hartford’s Exhibit | at pp. 2 and 6.



31. In December 2012 two new First Reports of Injuryevided with the New Hampshire
Department of Labor — one identifying NWS North&viall Systems as Claimant’s
employer, the other implicating Joel LetourneauMal}, LLC. Through their respective
workers’ compensation insurance carriers, both eygus denied responsibility, on the
grounds that no employer-employee relationshiptedjsNWS’ denial also cited the lack
of coverage in Vermont.

32. Claimant appealed both denials to a hearing befm&ew Hampshire Department of
Labor! On April 11, 2013 the hearing officer upheld thenials on the grounds that
Claimant had failed to satisfy the statutory créerecessary to establish jurisdiction over
his injury in New Hampshire, given that it had oced in Vermont. In making this
determination, the hearing officer relied on thesNgampshire statute governing injuries
sustained out of state, RSA 281-A:12. That statesaes as follows:

§281-A:12. Injuries Outside the State

l. If an employee is injured while employed elsewhtsn in this
state, and is injured under circumstances thatavbave entitled
the employee or a dependent to workers’ compemsatder this
chapter had such employee been injured in this,dtan such
employee or dependents of such employee shalltitkedrio
workers’ compensation as provided in this chapter:

(a) If the employee or the employee’s dependents reltses
employer from all liability under any other law;

(b) If the employer is engaged in business in thiestat
(c) If the contract of employment was made in thisestahd

(d) If the contract of employment was not expresslysknvice
exclusively outside of this state.

33.  Specifically, from the evidence presented the Ingaoificer found that “[w]hile
debatable, . . . the final verbal contract of engplent was made in Nashua, New
Hampshire between Mr. Lazo, probably Dwayne Walkaoe the claimant and that
verbal contract and agreement for employment wasfonthe Vermont job.”

Therefore, because “[Claimant’s] only agreement fwashe work at the facility in
Brattleboro, Vermont,” he failed to satisfy the ugegments of subsection (d) above. As
a consequence, the hearing officer ruled, “theeStAtNew Hampshire does not have
jurisdiction in this matter and it is not a New Hashire workers’ compensation case
subject to this chapter.Defendant Hartford’s Exhibit J at p. 5.

! Claimant also filed a Notice of Injury against &ido Lazo as an employer; Mr. Lazo was uninsured an
represented himself at the appeal hearing.



34. Claimant appealed both the June 2012 and April 2@EBing officer determinations to
the New Hampshire Compensation Appeals Bo&retendant Hartford’s Exhibit J at p.
2; Defendant Hartford’s Exhibit LSubsequently, he filed the pending claim for lhigme
in Vermont? and moved to continue the pre-hearing conferemtieei New Hampshire
appeals. All parties assented to the motion, wthelNew Hampshire Department of
Labor granted pending a hearing and decision ogltie in Vermont.Claimant’s
Exhibit 3.

CONCLUSIONS OF LAW:

1. In order to prevail on a motion for summary judgméme moving party must show that
there exist no genuine issues of material fact) shiat it is entitled to a judgment in its
favor as a matter of lawSamplid Enterprises, Inc. v. First Vermont Bah&5 Vt. 22, 25
(1996). In ruling on such a motion, the non-movnagty is entitled to the benefit of all
reasonable doubts and inferenc8s¢ate v. Delaney 57 Vt. 247, 252 (1991T,0ys, Inc.
v. F.M. Burlington Cg 155 Vt. 44 (1990). Summary judgment is appwteronly when
the facts in question are clear, undisputed orfuted. State v. Realty of Vermorit37
Vt. 425 (1979).

2. On behalf of their respective insureds, Defendbtaitford and Travelers’ both assert
that as a matter of law jurisdiction does not feroClaimant’s workers’ compensation
claim in Vermont. Both further assert that evea basis for jurisdiction can be found,
the Commissioner should decline to exercise it thaseprinciples of comity and/or
forum non conveniens

Jurisdiction under 21 V.S.A. 88616, 619, 620 an8l 62

3. Vermont's workers’ compensation statute provides &eparate avenues for asserting
jurisdiction over an injured worker’s claim for lkefits — one based on whether the
claimant’s employment is covered here, 21 V.S.A.&g@wo based on whether he or she
was hired here or in another state, 21 V.S.A. 88620, and one based on the parties’
agreement to be bound by Vermont law, 21 V.S.A3862

(a) Jurisdiction under Section 616

4, Section 616 vests jurisdiction in the commissidoeapply Vermont’'s workers’
compensation law to “all employment in this stat®éfendant Hartford argues that by
this language the Legislature intended merely @satibe the scope of the chapter that
follows,” not to confer jurisdiction. The legishta¢ history does not support such an
interpretation, however.

2 This is according to the Department’s file, whiefiects three separate Notice of Injury and Cl&m
Compensation forms (one for each of the named Diefes) filed on July 3, 2013.
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Prior to 1967, the purpose of 8616 was to provide aninimusxemption from the
requirements of the Workers’ Compensation Act foaB employers, that is, those who
regularly employed fewer than five employe&ee Martin v. Furman Lumber C4.34
Vt. 1, 3 (1975). In 1967, the statute was ameridexkempt only employers with fewer
than two employees from its coveradd. In 1973, the exemption was eliminated
altogether.Id. In its current form, therefore, there is no “minimunumber
requirement,’id; unless otherwise exempted, the Act applies eqt@aiyi employers,
whether large or small.

The most basic requirement of the Act — to pay wskcompensation benefits to
employees who are injured on the job — is refleatetie following section:

If a worker receives a personal injury by accidaiging out of and in the
course of employmenity an employer subject to this chaptire
employer or the insurance carrier shall pay comgigms in the amounts
and to the person hereinafter specified.

21 V.S.A. 8618(a)(1) (emphasis added).

Considered in conjunction with the emphasized laggun 8618, what the 1973
amendment to 8616 accomplished was to confer jatied in Vermont over even the
smallest employer when an employee is injured @naequence of his or her
“employment in this state.”

As Defendant Hartford correctly notes, “employmesta defined term under the Act.
However, the definition provided does not expldia word’s meaninger se rather, it
simply clarifies what the Legislature intendedrolude therein:

“Employment” includes public employment, and, ie ttase of private
employers, includes all employment in any tradecaupation
notwithstanding that an employer may be a nonpoafiporation,
institution, association, partnership or propristop.

21 V.S.A. §601(4).

The Legislature having failed otherwise to define meaning of the term “employment,”
it is appropriate to consider its common usagéalker v. Wolverine Fabricating & Mfg.
Co, 391 N.w.2d 296, 300 (Mich. 1986), citedState v. Madisgnl63 Vt. 360, 368
(1995). According to Merriam-Webster, the word f#@ay” means “to use or engage the
services of,” and the word “employment” means “ativaty in which one engages or is
employed.”

11
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Construing together 88601(4), 616 and 618, thedlawire thus intended to confer
subject matter jurisdiction over an employee whimjigred in Vermont while engaged in
the services of a covered employer, regardlesshefevhe or she was hirédSee, e.g.,
Letourneau v. A.N. DeringeR008 VT 106 12 (2008) (acknowledging the appitcadof
8616 to persons employed in Vermont).

In the pending claim, the evidence establishing @aimant was injured in Vermont,
while engaged in work activities on behalf of aemd employer, is undisputed.
Jurisdiction over his workers’ compensation claimg lies under 8616.

(b) Jurisdiction under Sections 619 and 620

Even apart from 8616, 88619 and 620 provide angibssible basis for asserting
jurisdiction over Claimant’s claim in Vermont. $ien 619 vests jurisdiction in the
Commissioner to award workers’ compensation beswefitler Vermont lavio an
employee who is hired in Vermont, even if the igjoccurs elsewhere:

If a worker who has been hired in this state rezpersonal injury by
accident arising out of and in the course of sunpleyment, he or she
shall be entitled to compensation according tdakeof this state even
though such injury was received outside of thitesta

As for an employee who is hired in a foreign st&tegtion 620 vests jurisdiction in the
Commissioner to award workers’ compensation beswfitler the foreign state’s laim
limited situations:

If a worker who has been hired outside of thisestainjured while
engaged in his or her employer’s business andtigezhto compensation
for such injury under the law of the state wherehshe was hired, he or
she shall be entitled to enforce against his oehgsloyer his or her rights
in this state, if his or her rights are such thatytcan be reasonably
determined and dealt with by the commissioner &eccburt in this state.

% That the Legislature could do so without runnifmuiof constitutional full faith and credit coneeris well
settled. See, e.g., Martin v. Furman Lumber Cb34 Vt. 1, 5-8 (1975) and cases cited thereire®@K. Larson,
Larson’s Workers’ Compensati&142.0let seq(Matthew Bender Rev. Ed.) and cases cited theRestatement
(Second) of Conflict of Lawg&181 (1971).

12
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As past precedent has shown, it is a far morecditfimatter for the Commissioner to
exercise jurisdiction under 8620 than it is for teedo so under 861%ee, e.g., L.S. v.
Dartmouth CollegeOpinion No. 45-05WC (August 9, 2005), cited wégbproval in
Letourneau, suprat 112;Grenier v. Alta Crest Farms, Incl15 Vt. 324 (1948). Under
8619, the Commissioner is empowered to apply Vetrfiammin any claim involving an
injured worker who was hired in VermochtLetourneau, suprat 2. However, if the
worker was both hired and employed in a foreigtesfarisdiction lies in Vermont only
if (1) the worker would be entitled to benefits endhe foreign state’s law; and (2) the
foreign state’s process and procedure can be acodated hereLetourneau, suprat
199-10;Grenier, supraat 330-31.

Lacking sufficient familiarity with the foreign sts law and/or access to the appropriate
decision-making tribunal, practical consideratipose substantial impediments to the
exercise of jurisdiction under 862Qetourneau, suprat §10. These considerations are
of great concern in the case before me now. Sogmif differences exist between New
Hampshire’s statute and our own as to the circumesgunder which jurisdiction can be
taken over an injury that occurs in a foreign st&@@empareNew Hampshire RSA 281-
A:12 (Finding of Fact No. 38uprg, with 21 V.S.A. 8620 (Conclusion of Law No. 13
suprg. Given the New Hampshire hearing officer’'s mlitiietermination — that Claimant
was not entitled to benefits under New Hampshwe-at would be presumptuous for
me to apply the same law to different effect irs tlorum. For this reason, | conclude as
a matter of law that it would be inappropriate $swame jurisdiction over Claimant’'s
claim under 8620.

It is a far easier matter for me to assume jurtgmhicover Claimant’s claim under 8619,
provided, of course, that he was hired here. Terdene that issue, | must decide where
his employment contract with NWS was completed, tiwiein Brattleboro, when he first
came on the jobsite there, or in New Hampshire as$dchusetts, during his telephone
conversation with Mr. Lazo the night before.

The place of a contract is “where the last actrggsdo its completion was done.”

Chase Commercial Corp. v. Bartohb3 Vt. 457, 461 (1990), quotiMyest-Nesbitt, Inc.

v. Randal] 126 Vt. 481, 483 (1967)And while a completed contract “need not contain
each and every contractual term, it must contdiafahe material and essential terms” in
order to be bindingEvarts v. Forte 135 Vt. 306, 309 (1977). In the context of
employment agreements, “typical essential termisidl®; among others, ‘compensation,
duties or responsibilities.”City of Houston v. Williams353 S.W.3d 128, 139 (Tx.
2011), quotingMartin v. Credit Protection Association, In@.93 S.W.2d 667, 669 (Tx.
1990).

* Defendant Hartford correctly interprets the largriaf §619 to mean that if the injured worker wiaedin
Vermont, jurisdiction lies under that section retiess of where he or she was injured, whether treire another
state. However, this does not mean that it isidafive also to interpret 8616 as conferring judidn on the basis
of an injury that occurs here. For example, urgfé the Commissioner is empowered to assume jctisa (and
to award benefits in accordance with Vermont lgvfié injured worker both resides and is injurecehas was the
case inMartin v. Furman Lumber, supraUnder §619, Vermont workers’ compensation bésefbuld not be
awarded unless the injured worker also was hireé.he
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18.

19.

20.

21.

22.

Claimant citesCandido v. Polymersl66 Vt. 15 (1996), in support of his assertioat th
his employment agreement with NWS was not completed his first morning on the
job, when he met with Mr. Wallace at the Brattlabmbsite. That case concerned the
informed consent required in order to find thakamployee hired and placed by a
temporary employment agency could be said to hacerbe the statutory employee of
the employer for whom he or she actually workedth@dugh not directly on point, the
Court’s focus on the employee’s “informed consdatthe employment relationship as
an essential element of the contract of haeat 20, is equally applicable here.

Considering the evidence in the light most favagabl Claimant, | conclude here that
genuine issues of material fact exist as to whehvamere Claimant gave his informed
consent to the salary Mr. Wallace offered for hagkvon the Brattleboro project.
Although Claimant’s testimony on this point was swhat ambiguousMr. Lazo’s
account was clearly stated — he did not learnitratVallace intended to pay Claimant
$12.00 per hour for his work until the four-manwrarived on the Brattleboro jobsite
for their first day on the project.

Genuine issues of material fact also exist as tethdr, when Mr. Wallace told Mr. Lazo
on the day prior to Claimant’s appearance on ttatBboro worksite to bring two more
men to join the work crew, he thus empowered himet@ hiring agent with full
authority to bind NWS to an employment contractr. Mazo’s testimony that he was
“acting on [Mr. Wallace’s] behalf” when he enlist€taimant to work on the Brattleboro
project is open to interpretation on this poirttislequally plausible that his role was
merely as a recruiting or referral source, and MatWallace retained the ultimate hiring
authority.

With these two factual issues as yet undecidednhot yet determine whether Claimant
was hired in Vermont or elsewhere. Consequenttgnhot as a matter of law eliminate
8619 as a basis for asserting jurisdiction overckasn.

(c) Jurisdiction under Section 623

The fourth and final statutory basis by which th@r@nissioner can assume jurisdiction
over an injured worker’s claim for benefits deriyesm 8623. That section governs
“employers who hire workers within this state torlwoutside of the state.” The statute
authorizes the parties to the employment contaagtee that Vermont’'s benefit scheme
will apply to any work-related injury that subseqtlg occurs®

® Defendants claim that because Claimant’s deposiéistimony was unambiguous, he is bound by it,camhot
now create a genuine issue of material fact bytpajrinstead to contradictory evidenc8ee Johnson v. Harwood
2008 VT 4, 15. However, as noted above, Findingaaft No. 1%upra Claimant’s sworn testimony on the salary
guestion was by no means clear, and therefore Dafeg’ characterization is inaccurate.

® Notably, §623 further provides that “[a]ll conttaof hiring in this state shall be presumed tdude such an
agreement.” Vermont law thus favors jurisdictiorall cases in which the injured worker was hiredeh even if
the work was to be done exclusively in anotheestdih contrast, New Hampshire law seems to faxacity the
oppositeseeRSA 281-A:12(l)(c) and (d), Finding of Fact No. S2pra.
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23.

Claimant here was hired to work in Brattleboro, elsewhere. The language of §623
contemplates work exclusively in a foreign statetHermore; thus, even if Mr. Wallace
intended to hire him on as well to work on his ngedject, in Manchester, New
Hampshire, this still would not trigger jurisdicti@ver the current claim under that
section. For this reason, | conclude as a mattawothat jurisdiction does not lie under
8623.

Principles of Comity and Forum non Conveniens

24,

25.

26.

27.

Considering the evidence in the light most favaeabl Claimant, | have identified both a
legal basis for asserting jurisdiction in Vermontlar 8616 and possibly a factual basis
for doing so as well under 8619. The fact thatriv@mt’s statute authorizes jurisdiction
over a particular claim does not necessarily mhanhit must be exercised, however.
DeGray v. Miller Brothers Construction Gd.06 Vt. 259, 276 (1934). Principles of
comity andforum non convenien®ay point to another state as presenting a more
suitable forum.

In appropriate circumstances, principles of coraéy provide a basis “for
nonintervention by a Vermont court in a disputd ties already come before some other
forum.” Cavallari v. Martin 169 Vt. 210, 215 (1999). The doctrine is desitwefoster
cooperation among the states, preclude forum shgmpd promote uniformity of
decision. Brightpoint, Inc. v. Pederse®30 N.E.2d 34, 39 (Ind. Ct. App. 2010). Comity
has “the power to persuade but not command;’nbtsan imperative rule of law, but
rather a rule of convenience and courteBgston Law Book Co. v. Hathqrhl9 Vt.

416, 422 (1956) (internal quotations omitteBightpoint, supra As such, where the
forum state’s established legislative policy canfliwith that of another state, the
doctrine does not require the forum state to yielany way. Boston Law Book Co.,
supra

Comity is often applied in cases in which a finalgment in another court has already
been renderedSee, e.g., Office of Child Support v. Shplef? Vt. 619, 621 (2001). In
cases where an already-filed suit is still pendmgnother forum, factors to consider
include whether the first suit has been proceedorgnally and without delay, and
whether there is a danger that the parties maylbeced to multiple or inconsistent
judgments if the second suit is allowed to continBaghtpoint, supra.

In this case, were Claimant’s appeals before the Nempshire Department of Labor
still moving forward, principles of comity mightatate that his Vermont claim be stayed
in the meantime. The New Hampshire tribunal hawalngady agreed to stay its
proceedings pending a hearing and decision hergutd serve no purpose for me to do
likewise, however.
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28. That Vermont's legislative policy conflicts with MeHampshire’s with respect to
jurisdiction over an employee who is injured hexefieven greater significance. | have
determined that jurisdiction lies over Claimantiaim in Vermont under 8616, and
possibly under 8619 as well. But because Claimasthired only for work outside of
New Hampshire, jurisdiction in that forum alreadystbeen deniedeeFinding of Fact
Nos. 32-33upra It would be unfair to deny Claimant his rightltenefits based solely
on principles of convenience, courtesy and defexrén@ policy that our own statute has
rejected.Boston Law Book Co., suped 422-423. For this reason as well, | conclude
that principles of comity should not in any wayaliade me from assuming jurisdiction
over Claimant’s claim.

29. Nor does the equitable doctrinefofum non conveniergay any appropriate role here.
The application of this doctrine “is by far the eption, not the rule.’Burrington v.
Ashland Oil Co., In¢.134 Vt. 211, 215-216 (1976). Its purpose isptevent the
plaintiff from seeking to vex, harass, or opprdssdefendant by inflicting upon [it]
expenses not necessary to [the plaintiff's] owhtrig pursue his remedy . . . ld.
Dismissing an action olorum non conveniergrounds should be granted only “in the
rare case in which the combination of factors tedasidered tips the scales
overwhelmingly in favor of” the defendamd,, quotingStates Marine Lines v. Domingo
269 A.2d 223, 225 (Del. 1970). Thus, merely sh@wiconvenience on the defendant’s
part is insufficient; “it must also be establishbdt the dismissal will cause no serious
inconvenience to the plaintiff.” Were the rule etWwise, a defendant would be given an
unfair opportunity to undermine the plaintiff's higto a good faith choice of forumd.

30. Both Defendants here point to a variety of factorsupport of their assertion that
Claimant’s claim could be more conveniently resdlireanother jurisdiction. Claimant
lives in Massachusetts, and as most of his injatgted medical care has been provided
there, it is likely that whatever medical expertnesses he calls to support his claim for
benefits will hail from there as well. Mr. Lazaslbrother, Mr. Pifia and Mr. Wallace
reside in New Hampshire, as do all three of theathdefendants in this action.
Defendants argue that conducting discovery undeseticircumstances will be needlessly
expensive. In addition, they fear that if key wegses refuse to testify voluntarily the
Department will have no means of compelling therddso by subpoena. Last, they
assert that costly litigation on tangential issuegolving both coverage disputes and
breach of subcontractor agreements, likely willomspany their defense of Claimant’s
claim for benefits in Vermont, but might be avoitiain New Hampshire.

31. Weighed against these concerns, Defendants argu€l@mant will not be unduly
inconvenienced by pursuing his claim in anotheurior Somewhat blithely, they assert
that Claimant likely will prevail on his appealsiew Hampshire, or alternatively, that
the facts will support a claim for compensation emilassachusetts lafvLast, they
assert that because Claimant initially chose Newpthire as his forum, he should be
precluded from transferring to another jurisdicticw.

" Jurisdiction lies in Massachusetts over a claimoiving a worker who was hired in that state, eifehe injury
occurred elsewhereSee, e.g., Case of Murptgb9 N.E.2d 754, 757 (Mass.App.Ct. 2001).
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32.

33.

34.

35.

36.

Having carefully considered the parties’ competirtgrests, | am unconvinced that any
of the concerns Defendant has raised justify disimgsClaimant’s claim oforum non
conveniengrounds. While it is true, first of all, that maxd the fact witnesses reside out
of state, they are not so far away as to pose dualyburdensome expense for
Defendants. In the event a witness refuses toaapuntarily, laws in both Vermont
and New Hampshire now provide a streamlined profmessompelling testimony by
subpoenaseeV.R.C.P. 45(f); New Hampshire RSA 8517-A:1. As éopert witnesses,
the Department’s long-established practice is tmagnodate expert witness testimony
either by deposition or by telephorseeWorkers’ Compensation Rule 7.1500.
Defendants’ protestations to the contrary, thealiscy process in this claim likely will
be no more complicated or expensive than it isastnother workers’ compensation
claims.

Nor does the threat of litigation on tangentialisss compel me to deny Claimant his
chosen forum. The fact is, had each of the paliyntiesponsible employers here
complied with the responsibilities imposed on itdmth contract and law, all would have
been properly insured for their work in Vermont armwhe of them would now be faced
with litigation over such matters as insurance cage, statutory employment or breach
of contract. The fault for those omissions liegwihem, not with Claimant.

Considered in this light, | conclude that whateweonvenience Defendants face in this
forum are insubstantial. Should jurisdiction hieeedeclined, the “inconvenience” to
Claimant may well prove insurmountable, howevehe Tost likely alternative forum,
New Hampshire, already has denied his claim, yeiof a statute that, unlike Vermont,
does not permit jurisdiction over a claimant whasviéred to work exclusively in another
state. And although Defendants point to Massadtsuas another possible forum,
jurisdiction in that state would depend on a figgihat Claimant’s employment contract
was completed there. Based on the evidence pegkeatfar, neither the New
Hampshire tribunal nor | have found this to be true

An initial requirement for applying tHerum non conveniergoctrine to justify dismissal
of an action is that an adequate alternative foeuists. Where the alternative forum
does not permit litigation of the subject mattethaf dispute, it is clearly unsatisfactory,
and the inquiry must encRiper Aircraft Co. v. Reynat54 U.S. 235, 254 n.22 (1981)
(internal citations omitted). That is the casecher

| am mindful of Defendants’ claim that because @kt initially chose New Hampshire
as his forum they already have incurred defensts ¢bere, some of which likely will be
duplicated if he is allowed to proceed now in floixim. However, | am more concerned
about implementing the public policy embodied inriient’s workers’ compensation
law, which affords protection to employees wholared to work on Vermont jobsites.
There being no alternative forum in which that ppican be effectuated, to dismiss
Claimant’s action here would be inappropriate.
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Summary

37. 1 conclude that jurisdiction over Claimant’s claimVermont lies as a matter of law
under 8616, and also that genuine issues of mbtacteexist as to whether jurisdiction
might also lie under 8619. | further conclude thaither principles of comity nor the
equitable doctrine dbrum non conveniermpel me to reject jurisdiction here. For
these reasons, summary judgment in Defendantst favoappropriate.

ORDER:
Based on the foregoing findings of fact and conols of law, Defendants Letourneau and

Baybutt’'s Motions for Summary Judgment are he@BNIED.

DATED at Montpelier, Vermont this 35day of July 2014.

Anne M. Noonan
Commissioner

Appeal:
Within 30 days after copies of this opinion haverbenailed, either party may appeal questions

of fact or mixed questions of law and fact to aesigr court or questions of law to the Vermont
Supreme Court. 21 V.S.A. 88670, 672.
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